-t SR

pight®

RS " '
el debat® . l “the righe
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o everyday languages children may claim (he Yight' no-less
y 13 J ’ e Aty . R : ’ | O sl‘] ‘
 or choost their own ‘]“‘h"-“* parents, for their pap, may nsis o
: rght’ 10 control what their children ear or w: e QR

s lintered with references 1o rights
s -

cight

i vl atch on televisi e
:whrli:lrinzil mc:mmﬁ? [‘h(‘l‘(:l’rl?\'l "'1'-1:.( |S.l “.“d for a power or l’f::':T:l::fux::.i:\"l;:
pih of the nobi u',\. the rig, n‘ (')' the L'L‘U',}'q and, of course, the divine tight
™ ings. However, 10 nx. m'fn ernsense, 1t refers to an entitlement to ;1ct1()r
" reated i 2 particular way. Although it would be wrong to suggest that
e Joctrine of rghts 15 universally accepted, most modern political
(hinkers hmj" nc\'t""'""‘lc"H been prepared 1o express their ideas in terms of
Gights 07 entitlements. The concept of t'l}lhfs 15, i that sense, politically less
us than, say, eguality or social justice. However, there is far less

c(m(cn"”
agreemen! about the grounds upon which these rights are based, who
- LA IS L]
ssess them, and which ones they should have

chould pe
There 18, 1n the hirst place, a disimcnion between legal and moral rights

ome nghts arc lasd down m law or m a system of formal rules and so are
L‘-II(UH‘""l']” others, howeser, ©xisg onlv as motal or |‘h”“"-('|‘lll(‘.ll c|nim.~..
Furthermore, parii ular problemes surround the novon of human rights,
Who, for mstance, 18 to be repardad as human™ Does this extend to
ildren and embryos as well s to aduits? Are partcnlar groups of people,
pethaps women and ethine munontes, entitded 1o special nghts by virtue
cither of thenr bological ped s or socal posinon? Finally, the conventional
understanding of nghte has been challenped by the emergence of the
environmental and animal hberaton movements, which have raised
questions about the nghts of non-humans, the nights of animals and other
Are there tanonal grounds for clusing to extend rights 1o all

SPeCIes.
relv an irranonal predice akin o sexism or racism?

species, or 1 this me

Legal and moral nghts

Legal nghts are nghts which are enshrmed i law and are therefore
They have been described as ‘positive’
ardless of thetr moral content,
discussed 1 the last chapter.
any years even though they
X . abour the

enforceable through the courts.
tights i that they are enjoyed of upheld reg
m keeping with the idea of “positive law’
Indeed, some legal rghts remawm w torce tor m
e widely regarded as immoral. This can be said, for nstance, about
. gl sight enjoyed by husbands in the UK until 1992 to rape their wives.
WIWCW over a broad range of legal relavonships. A aisamic
| mwmw orize such rights was undertaken by Wesley Hohfeld i
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s (1923). Hohfeld dentified four

. “oncepiion: |
wental Legal Coneel A Yoe.
o ‘here are pm'ﬂﬂit‘ﬁ or liberty-rights. These allow Pey
there are f .

in the simple sens¢ that they have no obligation oy ;:’:i
e o insance 0 e he publ g
Sccnm‘i. there are claim-rights. on the basis ot w 141; 1 l“‘_”thcr person
another a cnrresponding duty - tor CX&"“PIL‘- the ngh( of one Persq
be assauited by another. Third, rhcrg are legal powers, These are .
thought of as legal abilities, empowering someone to do something Deyy
cxan;pls. the right to get married or the right o vote. Fourth, there .
:mmunitics. according to which one person can avoid being subjec o u
power of another - for instance, the right of young, elderly ang disa‘p:;}
people not to be drafted into the army.
The status which these legal rights enjoy within a political syster ida
considerably from country to country. In the UK, the content of ]m
rights has traditionally been vague and their status questionable. Before :
Human Rights Act 1998, most individual rights, such as the right to a;«
speech, freedom of movement and freedom of religious worship, were n-?:
embodied in statute law. Indeed, UK statute law consisted largely E

prohibitions which constrained whar the individual could do or sav. Fer

Fundar
legal nght. First,
to do something
‘3t liberty' to do 1
0 oy r
i nog

r

= tre

_~example, although there was no statutory right to free speech in the UK

there were a host of laws which restricted what UK citizens could sav o
grounds of slander, libel, defamation, blasphemy, incitement to rioz,

incitement to racial hatred, and so forth. Legal rights in the UK w
often therefore described as “residual’, in that thev were based upon
common law assumprion that ‘evervthing is permi.rted thar is not prohi>
ited”. The danger of this situation is that, lackine clear leeal definition. &
r:]a}}]' be difficult or impossible to uphqold inciividua] ;ights in court.
Parliament, albeit b\ as ecizﬂc’t g“; fhem ?““_emhe‘j S

o it Bl o R}iJOh[S procedure, to infringe the Act. PN
A Bill of Rights is a codifi?d S Op;?fazle'sum e .USA S . (Tt .er-]:x‘rinc::'i
in constitutional or ‘high ol namidual rights and libert®s -i:zz:
rights because such d -
such, a Bill of Rights

er’ law. It is usually said to ‘entrench’ ind® "
ocuments are complicated or difficult to amend o

the first place, unlik Candbe seen to offer a number of clear advantie™
s unlike tra iIiOnal . .. . . “ leg‘._-.;
vy * residus 1K. a Bill of RIE°
provides a clear | al’” rights in the UK, B

. egal definitiOn of indivi : or, 10
4 N\ >oVEer, . La
said to have an individual nghts. Morec grh
!

rights they ha\'eecijtucanonal value: by making people more 24 0 e
among th;: ntierd ca“_Pl’OmOte within government, in the cle{f‘l‘tllw‘.
Most significant Public what has been called a ‘human rights < pist®

‘C:}t:tlr}l, hhowever, a Bill of Rights establishes 2 mcxf}.}(.:.trh:
i mm,g( fs can bc_[egau}, defended and thus l’.ro_ri(i-ug i
- vermighty government. This it achieves by ™
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he coutS the power of “judicial reviey
thet ‘

. s enabling the
i other public bodies if they <hoy)
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i d infringe PO individuy)
v Bill of Righes, nevertheless, may Also bring

onservatives, for nstance, have traditionally ;
Are best prm\\:l(‘d l\)' common law l\\;\u\c l'l}:llt\ Sirs
and rradivions that lic at the very heary of the legal systens, By com
Rill of Rights may appear both mtlexible and artiticial, Oy
ocialists have otten objected 1o Blls of Ry
serve (o protect class fnrerests and o presermve socnal mequality. This can
occur through the entrenchment of Property nghes, making n.u‘:luntiz:!xrn(»n
mpossible and blocking radical socil retorm, Ope of (‘hc
drawbacks of a Bill of Rights s, however, thar i dr
authority of the judiciary. Given the tvpreally v
rights, judges end up deciding the prope
means that political decisions are ¢t an by democra.
tcally elected politicians. Fually, it is clear that the mere existence of g Bill
of Rights does not in irself guarantee thar individu
respected. The Sovier Coustitutions of 19
established a truly impressive are

l!la‘ Power
Igllh.

xlu.ulumag:c\‘ UK
amued thae dividual

are then rooted in CUstome

Panson, 4
the other hand,
hts on the wrounds that the

MOSE sertons
amancally enlarges the
[gue or broad tormuyl
v scope ot these, which
aken by judges rather th

aton ot
. In effect,

al liberty will be
36 and 1977 for example,
ay of individual righes; bur the subordina-
tion of the Soviet udictary to the Communise Party ensured that few of
these rights were upheld in pracuce. Simularly, despite the enactment in 1870
of the Fifth Amendment ot the US Constitution granting the right ro vore
regardless of race, colour or previous conditton of servitude. blacks tn many
Southern states were not able to vote until the 1960s.

A different range of rights, however, may have no legal sul‘st;tmtc bue
only exist as moral claims. The stmplest example of this s A promise. A
Promise, freely and rationally made, invests one person “‘"i‘l ! ‘}wt}l
obligation ro fulﬁl It terms, and so grants the other party the right s x'
should be fulfilled. Unless the promise takes the torm ot : ety bmd:;-
Contract, it is enforced by moral considerations alone. \Ir 1S, QuUIte simy \A
the fact thar i is freely made that creates the expectation that 3 i:;“fﬂ::\
Will be, angd should bu.. fulfilled. In most cases, h*“\.c\ﬂ\llu\t;:l f::;: ‘:“;w

ased, rather, upon their content. In other words, mora ti\;--ﬁ-z : hat thex
mmmon]y ‘ideal‘ rit_’,hts. which bestow upon a person ‘ “:n\\""t‘”;*f have.
eed or deserve, Moral rights therefore retlect “‘}}"‘F ! ‘.‘:?::cll‘\:

M the Perspective of a particular moral or rcll::;l‘::“ :h:‘\ may become

e d:lngc.r with moral righl‘S 15, h‘uwc\-cr, fl-' " \u‘l Q-wr:‘sﬁ‘;"“ of
Jmpossibly vague and degenerate into htt_lc monh (\?:\\‘ ciken by Jeremy
W tis morally desirable. This was P"fﬂsc}‘\‘vlrh%,\a}:cr. who rejectad the
Bem- AN (see p. 359), the Bricish uclitarian phi (t)\: !umhine‘- maore :{:\x‘n N
~Yidea’ of mapal rights, believing fh"‘“‘r(ﬁ ;, ro eXtst. ~\'<“"'"h""f:

v of describing legal rights that .Lv.t:_;&“l rights are undet
ntham’'s sCepticism, most systems OF 5
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some

ons. o,

¢ Jeast in theor)’a]'EZ the US Bill of Rights, the ‘UN‘ Uni\’érsa]

pinncd], alcg’il documents 11 (1948) and the European Conventjg,, for the
example, 1654

ights S— ‘
Declaration of H”man}f'lits and Fundamental F.r eedfln‘sR(.Ii%) I}a\e al]
Protection of HFman plti by philOSOPhers to define the Ights of Man"
ttem
developed out of a

.oate moral rights further it is picessar." tO eXamine the
to investiga : — human rights.
In Ord.e;] atial form of moral rights — hur g
most Intiue

Human rights

The idea of human rights developed out of the ‘natural rights’ theories of

the early modern period. Such theorjes arose, primarily, out of the desire to
establish some limits upon how individuals m
especially by those who wield political powe
s a check upon politica] authority, they
being merely the Creation
John Locke (see p. 268

and Property’; 4 century [ater., Thom

to ‘life, liberty, and the p
Natury)’ In th

ay be rtreated by other,
r. However, if rights are to 3¢t

Must in a sense be ‘pre-legal’, Jaw
of politica] aurhoriry. In the

seventeenth century,
) xdentiﬁcd as i

1atural rights the right to ‘life, liberty
as Jefferson defined them as the right
Appiness’. Such rights were described as

Part of the Very core of man TG be G()d-givcn and therefore .IO b‘j
S mor,] claimg Nature, Natura] ights did nort exist simply
lfunqa tal inpey um\arn ffg_ ther, considered g reflect the most
Desj’(i;)n(;gloagi:;:l]lly h“",lan existe;I:e.S;A;hey Were the pasjc COhdit'iOHS f‘:
By the e Igodels Cvery b, | aS*InuC[:uCh, Natural rights theories wer
i ofe;h oy the of s, ere ethical systems the

Map b1y ural i} iy sl Teligioyg belief had lc'?d_ o :
e o o ; fich were reborn in the form?
't the o

wh k’:‘_h.‘people are f“tmeff ::
Univers, | rights in the *t:n‘
than to members of ¢ "
las or whatever. H umnl
are inalienable: they ¢3'7,
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