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. Constqunons are designed to set out the rules
within which ~governments operate. They and l‘C‘o’lllalion
composition. powers and functions of the institut; Oeslablish mi
regulat.e the nelanon.s between these institutiong anl:ib Of the State
legal bzghdtri and tiiutles of the citizenry. An — fndshrine the
can wn be i 1 distingy;
il between codified and uncodifieq cor lstlllgtloll
¢ i copsntutlons are largely written, centred aro ‘Ztltutlons.
R, Tsass " ur :

gcqment mcorp.o.ratu}g key constitutional provisi 1d a single
binding on all political institutions. IS10ns that 4y,

7.2 Britain

Great Britain is a -
S il constitutional
constitution exists in no one document but ,Inonarchy,. The
accumulation of statutes, judici 1t 1S a centuries-olq
- . Judicial decisions
tradition. The development of a constitution _usage, and
chronologically around eight “lan dmark’l’l ion is structured
Tf . . . moments Lt
El;ég;is‘? iﬁnsnmtlonél history, from the Glorious Revolut\iNolrtlh(l)r’}
events0 'te Il)e\’(f)}utlon Settlement of 1998. In addition to these
, 1t also focuses on the union b

S : n between England and
Cigt}v?d f1_n 170-7,. the.ascendancy of Robert Walp%le as the
i ParSli irst minister in 1721, the Great Reform Act of 1832,
Convemigmel.lt Act of 1911, ratification of the European
COmmunitr; .ml 1953 and the UK joining the European
o, S II; 972. Each of the main chapters pivots around
deveIOpmemO one of these events. In addition, other related
chapter on tSh are given consideration. For example, the
expansion of tﬁ (great Reform Act also examines the later
centuries. ¢ franchise during the nineteenth and twentieth
Simil N
fly w;fhl};ilthe ratification of the European Convention deals
corporatin f (1:ater passage of the Human Rights Act in 1998
focuses on pi‘cic Olnve“t‘PH rights in the UK law. This structur®
the fore of B s per}ods when constitutional issues Were at

~ British politics whilst al . 5 broadly
comprehensive _ ilst also achieving a
development Thovgry{ew of the country’s constitutiona!
- The British constitution is often described as &"

brie
Léin
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tten constitution’, but it is best Qesc.:rib_ed as ‘partly written
4 wholly un-codified’. The t_hree institutional powers in the
B con stitution are, according to the .segqration of powers
Brit1S cutive (Government: the administration that runs

theorys the ex© . , T
; the legislature (Parliament: the institution of law-

making); and the judiciary (judges: the agijuglicators in qisputes).
of the three institutional powers, constitutional theorists have
identified Parliament as being:the supreme law-making body.
parliament can make, or unmake, any laws that it wants. This is
the theory of parliamentary sovereignty. The constitution has
evolved over time, with two main strands of historical
development: first, the changing relationship between the
monarchy, executive and the Parliament; and, second. the
Jandmark reforms that have extended rights and liberties and
delimited constitutional powers.

The hereditary monarch, who must belong to the Church
of England according to the Act of Settlement of 1701, is
almost entirely limited to exercising ceremonial functions as
the head of state. Sovereignty rests in Parliament, which
consists of the House of Commons, the House of Lords. and
the crown. Effective power resides in the Commons, whose
646 members are elected from single-member constituencies.
The executive—the cabinet of ministers headed by the prime
minister, who is the head of govemment——is usually drawn
from the party holding the most seats in the House of
Commons; the monarch usually asks the leader of the majonty
party to be the prime minister. )

Historically, the hereditary and life peers of the realm,
high officials of the Church of England, and the lords of
appeal (who exercise judicial functions) had the right to sit in
the House of Lords, but in 1999 both houses voted to strip
most hereditary peers of their right to sit and vote In 19}11:
chamber. Most legislation originates in.the C§>mrr.1ons.b oy
House of Lords may take a part in shaping legislation, uan d
cannot permanently block a bill passed by the CommoI;S(i ot
it has no authority over money bills. The crown 0€

sunwr
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assent to all legislati
1707. legislation, but assent has not been
The British Constitution is a produ
;‘ézle‘iﬁ?;m TiheB present mechaiiSm Ctaﬁg . lfong Procesg
the process O?thirsltalg\:&n only be understoodu;}cuoni“g
dovelopment of theg]; vy é}enefally speaking, th eWe nalyse
i _ onstitution can be by Process of
Six main ;;erlo s, which are discussed below1 oadly divigeq
S0 58 § . of é’:g"ﬁ:ﬁ (400-1066): The i
: olitt institit
tlrggzdv:/;gat\?\?ifll??nonfs;t lemenE Theceélaigitﬁff?
. ) of Normand .
this perio y conquered En )
Comrrlzonw(ci;altll?;1 g:)nd was & loose aggregati%l;m%f])ur‘mg
Merica, Nothumbe lmprlSlng seven Kingdoms: East Artlrlb.al
the ninth century I;N and, Kent, Sussex, Essex and Wess glia,
s “Kingdoms:’ I:z'ssex established its sovereignty 05;' Iﬁ
In the process, the o ch.were absorbed into a larger ter:ritoa
was borm. Be;ides 111(1'Stltlltl.0n of I§ingship—a single sovereignri
was another im ortamgShlp’ -the _lnstitution of local government
During this perilz)d ﬂrft contribution of the Anglo-Saxon period
villages. Each villa i‘majonty of the population lived in small
government. The 1g e formed a township and was a unit of local
town aSsemi,l . geal government machinery consisted of a
22 Norymwnh certain elective officers.
of England in 131616Pen0d (1066-1154): The Norman conquest
of the British C rr}ark.ed a new development in the growth
Norman period \::Stl};[utlon' The-: major development of the
ruled with the hslt e growth in the royal power. The king
Concilium—a b de e o 'th.e Great Council or Magnum
dignitaries and otcl)l ¥ consisung of royal officers, church
King carry on the leading men of the kingdom. To help the
Great Council w: government during the interval when the
Curia Regis or L'tstln0t n Sgssion, another small body called
British Parliame lt e Council emerged out of the former. The
Great Council LIilk arose out of the plenary sessions of the
- Likewise, the Privy Council (and the Cabinet), J

ithhelq o
e

of

st period to
§ could be
ontinued tj])

the
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<chequer (treasury) and the High Court of Justice grew

out of the Curia. .
5.3 Angevin or Plantagenet Period (1154-1485): The

T eiutions esablished by Willam, were rived by
p 11 who founded the Plantagenet dynasty. During the
enet period, the powers of the Parliament increased. In

plantag : ;
1341, the parliament got King Edward I to agree to the

following matters:
o TheKing will

Parliament.
The Parliament may appoint a Commissioner to audit the

not levy any tax without the approval of the

accounts.
o The Ministers will be appointed by the Parliament.

o+ The Ministers will resign before the commencement of the
session and reply to any charge levelled against them.
The Parliament also acquired the right to dethrone a King.

As a matter of fact, in 1327, Edward II was made to leave the

throne. As for constitutional landmarks, the Magna Carta of
landowners, is

1215, signed by King John and the major feudal
still seen as a reference point for the protection of civil
used of a crime should

liberties. It required that every man acc
be given a fair trial and be judged by his peers, and that the

legal system be free of bribery and corruption. Thes.e

principles are of continuing relevance today. The rightto @ fair
ected in law under the

trial, for example, is NOW explicitly prot .
Human Rights Act, 1998, a very recent landma}’k in the
development of the British constitution. This Act brings many
of the rights and freedoms laid down in the European
Convention on Human Rights int0 ES i
7.2.4 Tudor Period (1485-
1603 is known as the Tudor period.
of this period is the “hi
governmental system’”.
wide powers in their

influence of Kingship. Th

i gpotism.
did not place serious obstacles 10 the way of royal desp

a rd/
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However, Queen Elizabeth (1558-1603
Parliament frequently and accepted g - 1 Congy)
important occasions. Judgmen; on the
' 7.2.5 Stuart Period (1603-1714): After any
Elizabeth, the throne of Englang Passed to hep cthe_ dea, of
(1566-1625). However, he soon came into ¢, %L}Sn Jameg |
Pgrhament. This was because he believed ip tl ] e with the
Kings and laid undue sty 1€ divine ;

. . €SS upon the 'St of
prerogatlves. During the reign of Charles IIO(yla6125 o
Ing and the Parliame .

Parliament formally proclaj
or Republic in 1649. A Written Constitution, known
Instrument  of Governmenr”, was adopted and gsl'the
tChrorIleell (1653-1658) Was named Lord Protector HOWeilveir
¢ Frotector ran into trouble with the Parlia nd his nos
Constitution failed. S sy

After the death of Cromwell, monarchy was restored in

El.lgland with the crowning of Charles I, the third Stuart. He
trleq to make a compromise between the royal authority and
parliamentary supremacy. However, his successor, James I,
soon after this ascension to the throne, quarrelled with
Parliament over the right to exercise his right to suspend the
operation of certain laws and tried to rule arbitrarily.
Ultimately, the conflict between the King and the Parliament
led to the “Glorious Revolution” of 1688 which saw the
overthrowing of King James II (1685-1688). King William 111
(William of Orange) agreed to a bill of rights’ for the
protection of individual rights and liberties and parliamentary
dom'mance over the monarchy was declared. After 1688,
Parliament continued to gain power at the monarch’s expense,
to the extent that the monarch is today a largely ceremonial
figure with very limited powers. The events of 1688-89
established the outlines of the English Constitution. Britain

Came a constitutional monarchy. Parliament established its

nc nstitutional Developments in Britain, Brazil, Nigeria & China 143

macy over the actual powers of t.he Monarchy. Till date,
supf;asic structure of the British constitutional system remains
this
intact. per notable developments in history include the Act of
ot at 1701, which provided judges with freedom from
Gettleme e by -the other constitutional powers; and the
interfe.r encof public participation in the political process, with
L — jon of certain voting rights to men in the nineteenth
. exwr;;d to women in the first half of the twentieth century,
i ating, over time, a parliamentary democracy.
thus °rze6 Hanover Period (1714-1837): The Glorious
7iu:ci0n of 1688 prepared the ground for redefining the
- f the King and the Parliament. In February 1689,
ponel‘SthOe reign of the Hanover dynasty, the Parliame_nt passed
dﬁl;m]%ill of Rights which is one of the most 1rpportant
tiocuments in English consti‘clgtional his;orys.‘trlitc;t)ergctl;:r;(iv tehrz
[§ e ey o li\?li);ilr?ce}?t sgulc;e neither veto any
Ofﬁzgilai\/{zsva;(;g.secﬁlr tl;; Parliament nor delay its enforcementi
II)-;le could no longer levy or raise any tax or make ;:)i)rlr?e
appointments or maintain 2 stz}nding army during peac
without the approval of the Parliament. —
7.2.7 Present Constitution: The StatuIsr ?u d e of
Kingdom of Great Britain and Northeml Z anscotland nd
four countries: England, Northern Ire a[?](’ resides in the
Wales. Legislative competence for the three legal systems
Westminster Parliament, but there arg ¥ Sc:tlm d) with
(England and Wales, Northern Ireland,

separate courts and legal pr.ofeszl(;)‘:l;-i + rional monarchy with 2
The United Kingdom 1s 2

es of Commons
bicameral parliament composed of the Houses ¢

d Lords. Formally, executive F ;
2ilrtll the person of the Sovereign, but 1f el o by

; i name O
government is carried out m0 t:[ltl}?e T eign and e Crown
ini The powers gn
ministers of state.

tive
i are preroga
ither from Acts of Parliament or
derive either
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(recognized in common law). There is

‘ . S no t‘ormal sep:
the pomers of fi legislature and

. o : GXecutivel P‘“’ﬂlign f
legislative authority is vesteq in the Sovergjgy ;. Whil,
ministers responsible for implementing ne‘:\, m‘ P""l'ﬂmem
involved in the process of legislation S;milm.l ,aqg W ey
of Lords, the Lords who sit g judges ill)}lln the Houg
Committee can also take part in the 1egi;1mwe bus; Pelly
upper house. Of the

Table 7.1: Development of the British Constitutiop

Changing Relationship between
the Monarchy, Executive and the

Parliament

the Boundaries of Constitutional

- Kings and Queens have absolute
power up to 17th century.

- English Civil War takes place, in
Which Parliament stands up to the
monarchy.,

- Glorious revolution of 1688,
following the civil war, gave
Parliament dominance over the
monarchy,

attempt to set out constitutiona]
powers and give rights
to citizens,

- Act of Settlement 1701: provided
for judicial independence from the
other constitutional powers,

- Extension of voting rights
(19th/20th centuries): led to
parliamentary democracy.

- UK joins the European Community
in 1973 and therefore becomes
subject to European Community law.

and freedomg

- Since 1688, Parliament has gained
power at the monarchy’s expense.
- Parliament develops procedures to

keep executive governance in
check.

e ——
Landmark Reform‘
Rights and Freedoms apg Settin

Powers
- Magna Carta 1213: first real

However, perhaps the most significant con1sFitt1thﬂﬂl
development of all has been the UK’s participation as a
Member State of the European Community (EC) (now
European Union, or EU) since 1973. This has meant that thg
British constitution is subject to the exercise of powers qlll]
processes by a further set of institutions. EC law, Whl'Cl
describes the law developed by the institutions of the Elll'OP‘lf‘fl'1
Union, is superior to English law, and there is little dOl.lbt lkn
when the UK Joined the EC, it gave away aspects Of_ its (:;:vr‘l
parliamentary sovereignty. A constitutional question the

Y

withdraw from the European Union,
; stances,
; Clrcum

: stituflona| Developments in Britain, Brazil, Nigeria & China 145
con

ontentious is whether the UK can, in any
.« often suggested informally, thatlth_e United Kingdom
. ve a written constitution. This is not strictly true,
does 00" t'ladoes not have is a single document setting out the
put what 1t work and functions of the organs of government
legal frame by which it should operate. Such documents are
gt I"Ules fya country’s supreme law and have overriding
g ooon tO empower a constitutional court to declare acts of
legal fqrce 0e illegal if they conflict with the rights embodied
fhe leg151a;‘urmal constitution. In this, the UK currently differs
e tOI;)ther countries, for instance, the United States,
o (rln (germany, France and South Africa. _ _
Irelanh, constitution of the United Kingdom. in contrast, is a
« Tles stem of government...(with a)...collgctlon ot" n]l_ll:s
Wk.lo . yblish and regulate or govern the gov ernment”. g
e e'Stai) sed on a combination of “Acts of .Parllament an
?y(sltizrizllilec?sions political practice...and detaflled ::lgciigu;ii
o government for carrying
LSt?bliShed bykviml);;afnr;é{aets c?ff tchoevel:tlter are “the la\; jan(ei
e o tgs ls'a.ment” and the “rules issued by the frfler:t
cu§t9m ° aZ:lulate the conduct of ministers ‘.In gf the’
Minister to reg he right to modify the Constitution e
g ament tus o TEL - f simple majorities in the
United Kingdom on the basis 0
arliament. _ < resulted in a very
Hou’sfeilseocizstitutional status quo in the g;eizr on political and
ible system, in which go¥ermance id system that relies on
g:rﬂgciatii principles rather Fhan ab:: %:)nst;‘ued as both strength
Jogal rules and sfeguards. b F;:n it has several 1mP°m;2:
and a weakness, but for t;\eere are no special procedures
consequences. For example,

1l such

ents, and a

ational arrangem 1, the normal
2 " w constitutio ; iament in

o eine Wlt:‘hrrcl)ioh the Westminster E;“:il;ral arrangement can

acts must pass N

iti trul . . cter
legislative mannch e nlzingd)(;m while the Westmins

[ . ight to
: ithin the United retains the righ
oy eStathheng:githn: supreme: It currently
Parliament re
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revoke power recently devolved
to Northern
: Ir
andd.Walles. There are nuUmerous items of {elglld, Cotly
medieval to m'odern times that have affected {| gislatioy, i -
a few can be singled out i cted the congtigygio,,
L as particularly significant tutiop, ang
version ilg)proveda’bygfcar:eE(fl t;y hjl(;hn] i T “;ith th
_ glish Parliament or © Currey
(0 IHZ?7). It established that punishment shoulg Sgtid l.)y EdWardI
e’s peers or .th.e law of the land, and that i Y Judgmen; of
denied to an individual. Justice cannot be

Table 7.2: Constitutional Reforms in Britain since the 1
€ 199(;

Conservative Government (
Serv 1990-1997)
Publication of Ministerial Cod
. i e (1992); Intelli i
1994, Promulgation of Civil Service Code (191&9’,%1(36 ervices A
II;abour'Government (1997-2010)
Inc;volutlgn (1997 onwards); Human Rights Act, 1998; Freedom of
L orran_on Act, 2000; Constitutional Reform Act 20b5' ’
onsylFutlonal Reform and Governance Act, 2010 , ,
1()?oa.lltlon Government (2010-) ,
arliamentary Voting System and Constituencies Act, 2011; Fixed-

term Parlia ill; i i i
V. ments Bill; European Union Bill; Production of Cabinet

in Blﬁﬁni?: Stl;l;goflal and Administrative Law Reforms
SOREE O Macel 197. The first Blair administration came into
shift in COnSti);ut', 97 pledged to undertake the most radical
century. For th ional arrangements, broadly conceived, for
if its cl'.itics t_Tlmost part it has been as good as its word, even
to a Human ;1 hCIamoul’ for more. It included a commitment
devakation: 1 I%V t? Act, to a Freedom of Information Act, or
reform of the Ha es, Scotland and Greater London, and t©
forward on de logse of Lords. In addition, it has moved
House of Con\: o ution to .th.e Engl_ISh regions, to reform of the
party regulatiomons’ to civil service reforms, to electoral and
covernment 1 n as well as a sea change in the way Jocal

ent is run. Taken together, these achievements have

3 seriously a
. the change
_succeeding government.

_ towards :
E Gt 1947 and Parliament Act, 1949 were products of this
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itered the constitutional map and, for the most part
s are irreversible, regardless of the colour of any

Although the Labour party has long had a predisposition
constitutional reforms (both the Crown Proceedings

D olicy), the current major constitutional changes and proposals

' have their seeds in 1989 and 1993 party policy documents.
Immediately on assuming office in 1997, the New Labour

government established various review committees and

initiated proposals covering a wide range of constitutional

matters, in addition to reconsidering policies formulated for

“the election campaign. These included:

o Electoral reform and, in particular, the voting system for
Westminster elections (J enkins Commission, 1998).

e Electoral law and administration (Howarth Committee,
1998).

e Modernisation of the House of Commons (Select
Committee, 1997-98).

e Reform of the House of Lords (Joint Committee, 2001).

e Introduction of a Bill of Rights (Consultation Paper 1996).

e Introduction of a Freedom of Information Act (Joint
Consultative Committee, 1997).

"o Consideration of English regional government (Labour
Party Policy Paper, 1996). _

e Creation of a Ministry of Justice (Labour Party Policy
Document, 1995), and devolution to Scotland and Wales
(White Paper, 1997). o

e Plans were also announced for a revitalisation of -t'he
government’s policy making capacity and capabilities
(White Paper, 1999).

Many of these “pold and amb-it
a surge of important constitutiona

Labour’s first parliamentary session including:

e Scotland Act, 1998.

e Government of Wales Act, 1998.

ious" initiatives resulted i.n
| legislations early 1n

N
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e Northern Ireland Act, 1998.

e Human Rights Act, 1998.

e Regional Development Agencies Act, 1998,
e European Parliamentary Election Act, 1999
e Bank of England Act, 1998.

e Registration of Political Parties Act, 1998,

e Greater London Authority Referendum Act, 1998

e  White Paper 1997 on freedom of information anld
of local government (White Paper, 1999). , reform

7.3 Brazil

With its more than 200 million inha

ore th _ bitants, Brazi] hag the
largest populat_lon In Latin America and ranks fifth in the
world. The majority of people live in the south-centra] area

which includes the industrial cities of Sao Paulo, Rio de
Janeiro and Belo Horizonte. Brazil is a federal republic with
26 states and a federal district. The 1988 Constitution grants
broad powers to the federal government, made up of executive,
legislative, and judicial branches. The president holds office
for 4 years, with the right to re-election for an additional 4-
year term, and appoints the cabinet. There are 81 senators,
three for each state and the Federal District, and 513 deputies.
Senate terms are 8 years, staggered so that two-thirds of the
upper house is up for election at one time and one-third 4 years
later. Chamber terms are 4 years, with elections based on a
complex system of proportional representation by states. Each
state is eligible for a minimum of eight seats; the largest state
delegation (Sao Paulo’s) is capped at 70 seats. This system 1S
weighted in favour of geographically large but sparse!y
populated states. Several political parties are representeq m
Congress. Since representatives to the lower house might
switch parties, the proportion of congressional seats held by
particular parties can change. ,

' Brazil proceeded cautiously down the European path in thi
nineteenth century, tending to follow a “North European
(English-Swedish) rather than a “Latin” (French-SPamSh)

-t
I
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Under the Empire (1822-1889), thf: extent and
e of suffrage constituted exceedingly modest
Signiﬁcance er the absolutistic structure of government during
advar_\?es 0\tlyordination to Portugal (1500-1822). During the
Brale. o d. the only elected officials in Brazil had been
colonial pe_?oo,mmunity councils and local judges, except for
. ?1' s Cortes for which Brazil chose representativgs
i e lrlfa:ge era (1821). With Brazilian independence in
iy " new demands by the planter elite for a 'larger
K caIr}fere resentative government, and the Constimthn of
r1n2§:2azu(r‘?ﬁf::elypgranted’’ by Emperor Pedro [) added a national
i nicipio councils.
parh]grrral;?lti:r)l tilgnn:ttiltutié)nalism, howevelr, wals moiie lzlaggzr;z:
than real; although the Parliament was l00se )brlr:; :bsomﬁsm
itain's, in fact the system more closely resembled : S
E;n constitutional monarchy. becaqse of the extet:tr::srlsvz fpg:{:::v
of the Emperor to intervene In all important ma )

. - 24
and personnel. Specific provisions of the Constitution of 18

. . » was® the
reveal how limited Pedro’s belief in demgi:racy l:?“it:tzs-;:d
Emperor himself appointed the mm_merst S ¢ epasier
presidents of the provinces; though Parliamen 3 dissolve the
of the purse, he also could veto legl§lat‘°;]1 a}r":m eror named
Chamber of Deputies at will. In addition, t ed gssesse 4 the
bishops, magistrates, and ambassadors, and P

ity to make war and peace. L the firs
auth%gzyBiazilian Constitution of February 24, 189

: ublic on
9, remained 1n Tor e,
II\])OVGén ?ﬁlel{ 15{/;8;5 during his fifteen yea‘s ZSCE:ZZ ent
rrc.)mu(l3 atleod two Lubstitutes: the firsts dra&?ﬂl e(}i/ o luly 16 of
113\ l%l elected in May 1933, was s mber 10, 1937, was
hss?r{l \):vin year; the second: dutes Nm{;34 Constitution, by
e ir% complete disregard of e reparing to close
tli)raWé\e:‘s’io and his Ministers when helt‘zlssa Ft)ypical product of
s ties.
hamber of Depy . . Government.
f;;lle (Sie gztzrggpcrepugnant to any democratic
e di ,
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The present Constitution wag drafteq by the
Assembly elected in December 1945,

been deposed, and was promulgated g
The Constitution of 1891 was
ninety-one clauses, which esta

and the principles on which it was founded, leavingl(il\]/ g"‘;mc'nt
to be evolved by future administrations It was baseq ()etalls
Constitution of the United States of North Americy, the(Sht the
being empowered to legislate on alj Matters not'pertaililes
exclusively to the federal Government. The legislative powl?’,
was vested in a National Congress, composed of 1
Chamber of Deputies. The |

for every 70,000 inhabitant

Senate and
atter was made up of one Deputy
s in each State and in
district, elected for a term

of three years. The Senate wag
composed of three representati

X Coneys
after (e Die xlltucnl

\ aor 1,
1 SCchmbcl. 8 " haq

. I
a concise, lihep » 194,

, elected for nine years, one
three years and being rep

Elections were on the ba
citizens over twenty-one, re
and not disqualified for spe

sis of universal suffrage for all
gistered in accordance with the law
cified reasons, such as illiteracy.

In 1967, the executive power over the legislative and

judiciary, yet again weakened federalism through the political
and administrative centr

alization that was regarded as
indispensable in addressing alleged threats to national security.
The decentralizing tendency of the transition to democracy in
Brazil was the adoption o

f the 1988 Constitution. After 1985,

under civilian rule, democratic leaders decided that the
constitution then in for

ce (the 1967 Constitution, as amendeg
in 1969), which had been the child of authoritarianism, shoul8
be replaced by a new, truly democratic charter. Thus, the198

Constitution incorporated a number of provisions designed to
act as safeguards a

gainst a possible return to authorita'riamsm-
Three of the new constitutional features must be Sm{-;.led out
for their subsequent political and economic effects. The ﬂ” 3. R
the reinforcement of the power of the National Congress Vl.s'a_wsf
the federal executive. A second was the decentralization 0

p al docyme :
blished the form of Umep of
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unds to state governments (fiscal federalism ).
federauy Cone:;e(\i;v{al;nthe adoptisn of a detailed bill of rights,
A thir d feq’;ﬁ rovisions that gave autonomy to the judicial
'cog"'ther v(\;l to public prosecutors. A more robust federalism, a
branc.hoir;ted p?)litical life in the legislature, and the so-called
reinvig

i itics e relevant consequences of these
7. n of polltlc.s wer

- dicialization 0O
_]udl

developments.

E ng i is a federal republic in West Africa. With an
hitgerta lation of about 173 million people, Nigeria is
estimated popu atlonOuntry in Afiica, The political system of
the most populous ¢ various changes over the last few
Nigeria has undergone the country witnessed
decades. During the past fe\f\;.tyearsc,oup at different stages
political tumu‘1’§ aided by rlil.ll'l ar)é ¢ the country, Historical
which destabilized the stability cury. e vast land of
. indicate that during 11th century, hi
g iices indicate | different tribesman and later this
Nigeria was inhabited by o he formation and rise of
diversification culminated into the orth-eqsteen part of
: Most importantly, the n s Eaf
popular kingdoms. Borno, the Hausa city-sta
Nigeria was ruled over by i an:i Gobir in the northern-
kingdoms of Katsina, Kano, Zaria, s/kingdoms of Ife, Oyo,
central Nigeria, the Yoruba CI-ty-s'tatihe southern kingdom Of
5 e -western Nigeria, . orto were al
and I Jebu (;nmS: l;tl;ao communities of. eastern tr_j;lgezna[?rom the
g der di%ferent reigns at dlffe;]enten;ury .the British
fene unlf f the 19th century to 20t dcmilital'}’ charges of
second half o nistrative, political an litical upheavals.
f timover tho admlb leading to great po ountry achieved
e countl;ty thzr:rs}’of hard strugg]e~b ;?el ¢
i ery cto PP )
1':“ctcﬂ1t}=,lr,1dzelznce in the year 196Ob(l)iI::Owith a presidential system
n Ilz]igeria is a federal repu

among

ion of powers .

- rovides for a Separane(;)ral elections held in

The constltuthIl‘ p of government. Gen litary rule and
nes

the three branc

9 marked the end Oflsbised on a multi-party
February 199 gl of civilian rule
the beginnin
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democracy. Qeneral elections were
consecutive time in April 2003. In bot : se
Olusegun Obasanjo and his party, the 1pelect10n& Puk,-cond
gzﬁ (Ptpp),lwere victorious. f;e,spite the: PIe’s De
cratic rule i ¢ :
foarcd that 1r1:] tel follbomng years of military dic?.n,s olid
president migh 1€ absence of a clear succesgor @ Orship, SOme
lig t seek to amend the constitutian | the INcumpe
run for a third term in 2007, ution so th I

at hec
7.4.1 Constituti S
i pmio:jlstl]\lt.utl().nal Development: Right
e ) - IN1gerians were barely involved ; rom  the
o n ma'km:g while the British e 0 the art of
ployed constitution making to c - onial  overlopdg

strategi ) ’ 18 K date thejr : )
constigt ets P colonial Nigerian leaders ha:zll “mperal
ution drafting to ensure regime longevi °  Uilized

gev

Nigeria has so far experimented with five Cty. ey

Ay onstituti
. 1963, 1979, 1989 and 1999 Constitutions ?Tll?gslggg

Constitution was
: not r 3 - s

constitution, the fourth si promulgated). Nigeria’s current

‘ > since independence, went i
May 29, 1999. The 1999 o » went into effect on

e a4 Constitution has given birtt
Fourth Republic, though wi = Lrhs o) the
dEmands f » though with problems for which it faces
i or a revision or amendment. The first two of these
b eelzixs were drawn up during civilian regimes while the

iy ere made or promulgated during military regimes.
because t}fumnt .1999‘ Constitution is a product of haste
politics] mer;‘ecedmg military junta was in a hurry to leave the
B . Consequently, the 1999 Constitution has all the
feder:-al'gs 0 mllltar)f ceptmlization of power resulting in de-
agitati(;rz,aj?on of Nigeria and the consequent clamour and
the US Cor the afnend_ment of the constitution. Modelled after
i onstitution, it provides for a separation of powers
e gn: strong executive, an elected legislature, and an
that ptie ‘;n(ti judiciary. Critics of the Constitution complain
expense ef i}l;al government retains too much power at the

of the states. Although the Constitution proclaims

rson
i’;f ) al freedem and a secular state, it also permits Muslims
ollow sharia, or Islamic law.

held fOl' the

atiOn of

|
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It is on record that until now, eight constitutions have b
cen

i in Nigeria. It began with the Sj '
operated‘ m.ngerla g ¢ Sir Frederick Lugard’
Amalgamation .Re.port of the 1914.Thereafter, there wereut%zréisr
Clifford ‘Constitution (1922); Sir Arthur Richards Constitution

- (1945); Sir John Macpherson Constitution (1951), Oliver

Littleton’\’s Constitution (1954), the Independence Constitution
(1960); the Republican Constitution (1963) and the 1979
Constitution (1979). There was another draft Constitution in
1989 prepared during the regime of former President Ibrahim
Babangida. This was never tried until General Sanni Abacha’s
acministration  brought about the 1994-95 constitutional
Cenference, which laid the foundations for the 1999 Constitution.

The Clifford Constitution, which was introduced by Sir
Hugh Clifford in 1922, replaced both the Legislative
Council of 1862 which was subsequently enlarged in 1914,
and the Nigerian Council of 1914. Under the Constitution, a
egislative Council was for the first time established for the
whole of Nigeria, which was styled as, The Legislative
Council of Nigeria. One feature of Clifford’s Constitution
was that only Africans with minimum gross income of US$
100 a year were eligible to vote and be voted for.

When Sir Richards became the governor of the colony of

Nigeria, he initiated moves to draft a new constitution. In

Mzrch 1945, through a Sessional Paper Number 4, the
ir General Whitely,

Ch.ef Secretary to the government, S eral V
init ated a motion in the Legislative _Counc_ll wfhlch rv:;i
passed unanimously in the House. This motion or ;ln o
constitution gave birth to the Richards C onstitution.

i le of
stituti eaislature for the who
Rarauin, s e s for three delineated

Nigeria. It also made PrOV‘SlondS Fast. There was an
prov nces, ViZ. North, West an e.not to be elected

ovenvhelming African majority. but.\)\l/etrive  ouse.
in the provinces and the Central Leg!s a

Nigeria
In 1948, Sir Macpherson becam® the Governor of NI

on. It represented
and docided to fashion out a né

w Constituti
isting con:
a major advance from the pre-existing

stitutional
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provisions because it introduced maiori:
. . 1ajor] :

Legislature and the Regional Houses OJf Asthzs N the Cengy

The Mat:pherson Constitution was set a:_mbl}’- al

by the Littleton Constitution. wh - aside gy

. _ dr
: icl "place
a classical Federation for Nigeri * laid the founq o

e a. The co ation f,,

" m o, ol

Nigeria were ‘“separate yer unijteq” ?Onent Units o
n

economies', civil service, legislature and publ; thei.r sub-
The constitutional evolution of Nigeria wi l‘c\ ervices,
cqrwrete tet'tns with the Clifford’s constit n%ll Started j;,
cllma>.(ed.wnth the enactment of the 1960Ut110n of 1927,
gtE)nGstltutlon. Its provisions were the preSenCelgilfgendence
> of the offj;
Stateove\\r/?;i)lre Gtehneral yvho wats ‘the non-political he(z)tiiﬁLe
, ¢ prime minister was the | o
government. ead  of

In 1963, the Republican ituti i
position but mefely remosggstlllts tlc(c);llls(:iltclijtl'mt Clhange' Fhis
cord binding Nigeria to Britain. onel umbilial
Wlthm SIX years of Independence, the Constitution had
falled,. ba319alty due to the cracks that had start:d
appearing within its first two years. One of the factors that
led.t'o the collapse of the first republic was the nature of
political atuthority within the State. The President, who
was constitutionally, the chief executive usually, exe’rcised
his powers on the advice of the prime minister and his
9ab1net tnembers. The Westminster model could not fit
into A.fr.lcan society where “the leader wants to assert his
authorities without restraint”.
glr;e i\;:ldamexttal innovation in the 1979 Constitution was
nati(})) la.lcy given to federat character principle aimed at
nal ntegration and equitable representation of all the
ethnic groups.
glabl::;,d :na(?:fmpt was also made by General Ibrahim
it inistration to draft a constitution for the
The Conettos , a constitution was drafted for Nigeria.
Constin 1onal_ conference, which produced the 1999
lon, was inaugurated in 1994 in the wake of the

Constitutional Developments in Britain, Brazil, Nigeria & China 155

turmoil that greeted the annulment of the Jupe 12 199
presidential election. Some members of the conference w :
«glected” one-third of the members of the conference ;}rle
1999 Draft Constitution was signed into Law on Mtty 5e
1999. In the present 1999 Constitution of the Federai
Republic of Nigeria, separation of powers is a fundamental
constitutional principle. Relevant sections of the Constitution
~ place each of the basic powers of government in a separate
¢ branch. Thus, while Sections 4 and 5 deal with the legislative
and executive powers respectively, Section 6 is concerned
. with the judicial powers.

7.5 China

China is one of the countries with the longest history in the
world. The people of all nationalities in China have jointly
created a splendid culture and have a glorious revolutionary
tradition. Feudal China was gradually reduced after 1840 to a
semi-colonial and semi-feudal country. The Chinese people
waged wave upon wave of heroic struggles for national
independence and liberation and for democracy and freedom.
Great and earth-shaking historical changes have taken place in
China in the 20th century. The Revolution of 1911, led by Dr.
Sun Yat-sen, abolished the feudal monarchy and gave birth to thte
Republic of China. But the Chinese people had yet to fulﬁl their
historical task of overthrowing imperialism and feudalism. After
waging hard, protracted and tortuous stz'ugg_le_s- armed  and
otherwise, the Chinese people of all nationalities led by ttte
Communist Party of China with Chairman Mao Zedong als_ its
leader ultimately, in 1949, overthrew the rule of imperialism,

feudalism and bureaucrat capitalism, won the great victory of e

i 3 blic of
i and founded the People’s Republic 0
oot e T eople took state pOwer into their

China. Thereupon, the Chinese P

the country.

d became masters of o

OWnélﬁff; 1:“ a unitary and socialist state whose constitution calls
i

j . ] 'On by
natlon tO C ; : ; ; ) i

s
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CP €rshj

M P of {} .
‘ ‘tl?: Zedong Thought and Deng Xija - of Mamismji Cl}lnese
> Important thought of the T Oping Theory» CNinjgy,
attributed to former CC ree R N :

: P epresentg» -y Vell
Jiang Zemin. The pol general secretary i ich a?
meml?er CCP. Politi

. a e
itical system is |eq Ed President of Cpy;
Na

Y t
cal processes are guide:ie 55-7lmillion.
the ¢
P

ing to the «
) and the guidap

(C)rog;nm(i)tf; party power, but th
o ;
g1 € ér:)dnlsttsi :‘\l/::il;n) lI:;(;re chlusive Political Bureau.
Republic of China unt; SIC government documgnt ofaifll;
parliamentary syst il 1928 It provided a Western-style
the system wasyS e-mkheaded by the weak president. However
leader of the 121]\1,;% ly usurPed when Song Jiaoren, who a;
minister followin h (Kuon,nnta.ng) was to become prime
was assassinatedi de party’s victory in the 1913 elections
Yuan regularly f] nder the orders of President Yuan Shikaii
dictatorial powers OIll}ed the elected assembly and assumed
warlordism and th.e Bp(_)n his death, China disintegrated into
Constitution remaip de.lyang Government operating under the
The Kuomintafl In the hands of various military leaders.
control over muchg F nder. Chiang Kai-shek established
Government promul of China by 1928. The Nationalist
Political Tute] gated the Provisional Constitution of the
age Period in 1931. Under this document, the

w\\\wv— - T
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gove rnment operated under a one-party system with supreme

Swer held by the National Congress of the Kuomintang and
offective POWEr held by.tl‘le Cent'ral Executive Committee of
the Kuomintang. In Lgmmst fashion, it permitted a system of
dual party-state committees to.for'm the basis of government.
The KMT intended this Constitution to remain in effect until
the country had been pacified and the people sufficiently
seducated” to participate in a democratic government. ’
The current Constitution traces its origins to the end of the
gecond Sino-Japanese War when the impending outbreak of
the Chinese Civil War pressured Chiang Kai-shek into
enacting a democratic Constitution that would put an end to
KMT Party rule. The Chinese Communists sought a coalition,
made of one-third Nationalists, one-third Communists, and
one-third of members from other parties, to form a coalition
government that would draft the new Constitution. However,
Chiang Kai-shek refused to relinquish power and insisted on
having the Nationalist Government draft the Constitution and
then holding nation-wide elections in which the Communists
would be permitted to participate.

Unable to resolve the impasse, the KMT-drafted
Constitution was adopted by the National Assembly on
December 25, 1946, promulgated by the National Government
on January 1, 1947, and went into effect on December 25,
1947. The Constitution was seen as the third and ﬁn_al stage of
Kuomintang reconstruction of China. The Communists though
invited to the convention that drafted it boycotteq and
declared after the ratification that not only would it not
recognize the ROC constitution, but all bills passed by the
Nationalist administration would be disregar_ded as well. Zhou
Enlai challenged the legitimacy of the Nanonal Assembflyﬂllré

1947 by accusing KMT of hand-picking members ©
Y : d thus could not have
National Assembly 10 years garlier an
legal representation of the Chinese people-
= 5.2 Constitution of the Repul?hc.of
Republic of China (ROC) Constitution

China (1947): The
was adopted on

Y /7
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December 25, 1946, by the Nationa] Constityep,
meeting, convened in Nanking. It was pmmulgatedssembly
National Government on January 1, 194 . and pu by the
on December 25 of the same year. In addition tq the 1.0 ffeqt
the Constitution comprises 175 Articles in 14 ¢l l
essence, the Constitution embodies the ideal of “Sov
the people”, guarantees human ri

: ghts and freedom
for a central government with five branches ang a
government system, ensures a balanced

between the central and local
fundamental national policies.

The 1982 Constitution is essentia

reflecting Deng Xiaoping’s ideas for modernising Chjp
social stability, economic development and opening to the
outside world. It is also a result of the constant, and sometimeg
painful, search for China’s own version of socialism. It made
its tentative move towards liberalisation, politically and
economically, while insisting on firm contro

I by the Party.
Thus, the Preamble both upholds the so-called “Four
Fundamental Principles” and emphasises the construction of

socialist modernisation as a fundamental national task. Article
18 of the Constitution formally provides a constitutional basis
for foreign investment and its protection in China. Article 11
of the Constitution allows the development, within the limits
prescribed by law, of an individual economy as a complc_ament
to the socialist economy. Article 10, for the first time in the

PRC’s constitution, defines the ownership of land in Chini.
Although hailed as “the best since the founding of the PRC”,
the 1982

Constitution was soon amended in April 1982'3, to
legitimise the existence of the rapidly developing private
economy as well as to provide a constitutional basis for the
commercial transfer of land use rights, both of which were the

. c r
results of economic reform and pre-requisites for furthe
€conomic development.

°

Creignty of
S, Provideg
local g1
of Powers
stipulateg

1vision
governments, and

lly a Dengist Constitutiop

a, e,

1954 constitution was based on the constitution of the

Soviet Union.

. . . . ngeﬂa%’/”c P
nts in Britain, Brazil,
.nal Developme
wutional

stitution of the PRC was m,”(,jf"“,';""_;; e

1975 con £ the Cultural Revolution. This S pam—

ideolo8Y (f)he NPC to the Communist Party and resmived

subjecte onstitutional protections such as equality unde
ious C

and private property succession righta,‘( i
the law itution moved away from the ideclogies o
iy conls{ volution, it did retain some remrxarxt:,.":. ’’’’
Culturgcaineed Communist Party control over the =2z
also T
5 ok titution shifted to economic consm;;z;—r,r._ff
1982 c?ﬂst_lon This Constitution also contains mor=
mc;dzgril‘léarilght's than any of the previous constitution.
exte

’ P8
([ ] l

; ecember .
£ the fifth National People’s Congress on Dec
F o

1 4 umes.
1S?r§3e then, the Constitution has been amended

respectively in 1998, 1993, 1999 and 2004.

. .
Further, ideologically significant revision was necessitated b

s of the notion
the adoption by the Party at its Fourteenth Congress of the

» long after the
i socilist manc ezoncilmy Cl{’lc1 99f(2);-n§;)11‘\1'0t submitted  its
mmittee of the ¢ 3 ination”.
Sgﬁtraéstigr?s on Amending Certain Contents ?jfnt:;s(l:;?d 1r.he new
the %%PC dutifully adopted the suggestions an o
Party policy into law in March 1993. /is a res el fhat of
e teprm “socialist marke! econoﬁly rug1 ir;uoyli)ng) economy”
5 » The terms “state- ; 4 (gquoyou)
pldm‘?etdt:ﬁoxerprisef replaced by Smte;?i\vv:ley. S%nuilarly,
arc:onoina » and “state-owned enterprises reZpeand in their place
erovisio}rlxs on state planning were remo\tlg strengthen economic
lv)vere puf provisions hat L 7= titalteOn the whole, the 19? 3
islati mic controt. :&. direction, for

1eg1S18(.1t10n :lﬂ ?ﬁi@?ﬁiﬁ?&m, though not specific direc
amendment p > . il

lopment. . 97 laid down ¢
futur%?: Vlfi’?tgenth Party Conger)SS in Cl ¢ which adopted 2
. -Den
ieal foundations for post-Dens lic
politica tinue the reform poil y
: i
policy to con
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Xiaoping in 1979 and to incorporate a p
socialism into the Constitution. Once again
to transform the Party policy into constiéutiol Place
through constitutional revision. The revision W]al "'OVisions
by a Revision Group of the Central Commjte oS Undergyy
headed by Li Peng. Since its first draft. issued Oe of the Part
1998 for internal Party discussion, tile draftin? December :
swiftly. By January 22, 1999, a formal proposa% IWOrk e
been made by the Party to the Standing C ]ad- 2lreag
consideration and adoption. ommittee. fo

The six amendments in 1999 fall into
further supplementation to the Four Fundame
Chiqese version of the “Rule of Law”, and a politic :
version of “socialism with Chinese chau‘acteristic(;:’economlc
whgle, the 1999 revision of the Constitution was eéson' e
designed to carry out the conversion of the adopted icfen tia”y
of the Fifteenth Party Congress of 1997 into the fOOOgy
fundamental state law, that is, to convert the will of thenl? o
into that of the state. The revision reflects the Par:yrt’};
deteljrll.lnation to continue the reforms and opening-up and to
Zg\rzlnolster the countr)_/ according tq }aw. 'Ex.amined from a

pment perspective, such revision indicates the then
understan_dlpg of the notion of socialism with Chinese
characterlgtlcs among the Party leadership.

The First Plenary Session of the Sixteenth Party Congress
(2002) began the change-over of Party leadership, which
continued until the First Plenary Session of the Tenth National
People’s Congress in 2003. These congresses saw the partial
gindt(})lveg of leadership power from Jiang Zemin to Hu Jintao.
ex,e e Sixteenth Party .Congre.ss was to sum up th? Party’s

perience (or to record its achievements) in the previous five
)T:Ie;trs S?Lnd to set out a policy direction for the new leadership.
Sixteentr}}:rgngl}é the policy “spirit” as ?dopted by .the
o Constitutgoty- hongress would need to be .mc'orPOrateq !nto
he Sy 2o 02, I\/clence a new round of constltuponal rev1§19n-
arch 27, 2003, a Constitutional Revision

engist yap.
Crsig
effoﬂs t()ok n of

three categorieg,
ntal Principleg e;
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C
headed by Wu Bangguo (the new Chairman of the
Str:nu(ﬁng Committee of the NPC) and under the direct

i adership of the Standing Committee of the Politburo of the
ea’ ° vas established.
,Ait the same time, Fhe principles for the revision were also
t down by the Standing Commlne§ of the Politburo. Official
s ultation was swiftly conducted in the next several months
Co-{:}slin limited circles of authorities and personnel, such as of
Wrlovincial leaders, leaders of the democratic parties, and
selected groups of local leaders and prominent scholars. The
draft suggestion on amending certain contents of the
Constitution was soon taking shape by August '2003. It is at
this time that the ongoing revision was first ofﬁcnally reported.
It should be pointed out that even though thlS. was the first
formal announcement of the ongoing revision of the
Constitution, there was no mention of such a Group, even
though it was said that the plenary session would discuss the
proposals for constitutional reform. As was the previous
practice, the recommendations were dutlful'ly and faithfully
adopted by the NPC, making itself once again a rubber stamp
of the Party. Sadly, this practice was patgntly undemocratic: If
the people have no right to participate in such fur.ld'fime'ntally
important political matters, it is perhfips unreahstlc', ng x:}:)t
insulting, to tell the people that they enjoy democracy and the
rule of law. .
Even though the ongoing
reported until August 2003, ttclle
the news unofficially aroun
Chinese scholars weZe consulted at a rather _early Sta%;émair::
certainly no later than June 2003. Not sur‘pnsmglr{(,j ai; O
began to express a wide range of Vle“gor?stitution, and
suggesting far reaching revisions to the o were, also
academic symposiums devoted to the r'er:l o City, and in
organised, the most notable convened mf?vlhi%; ¢ attended
Shanghai, both in June 2003 and both othe o oo on the
by prominent scholars consulted by

revision was not officially
Chinese media began t0 break
June 2003. It was clear that
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revision, such as Professors Jian
However, enthusiasm  among
dampened. A secret instruction was
stop all conferences and publicat;
constitutional reform, and
scholars actively involved j

g ng. and Inl;

academicg was o i
S00N issued by the }()]aICkly
on of academjc i

1 . ers
leadmg eConomistg and on

- . k le
N presenting thejy View. &
reported to have been harassed by the security fol‘cee\:\ss T\Tepe
contrary to the assertion by the Chinese authey; - hug

ties that the
a democratic
were ]
authoritjeg

revision of the Constitution was ¢
basis with wide consultations;
conducted within the strict]
and the elite.

Nevertheless, the drafting went swiftly.
2003, the Suggestions on Amending Certain
Constitution had been adopted by the Third
Central Committee of the Sixteenth Party C
also decided to pass the Suggestions to the Standing
Committee of the NPC to be converted into a constitutiona]
amendment bill in accordance with the constitutional
procedures. As usual, the Standing Committee of the NPC
dutifully did so at its Sixth Meeting of the Tenth NPC held
during December 22-27, 2003. Also on December 22, 2003,
the Suggestions on Amending Certain Contents of the
Constitution were, for the first time, published in full in the
Chinese media. Theoretically, the Amendment Bill finally
adopted by the full NPC on March 14, 2004 was no longer a
Party document, but a formal legislative bill, except that the
Bill was a verbatim copy of the Suggestions. As such, t.he
revision started in late March 2003 and completed in mid-
October of the same year was another world record.

Similar to the 1999 revision, the present revision was
designed to incorporate policy decisions made at the Sixteenth
Party Congress in 2002, including the adoption of the “Thres
Represents” idea, along with the “Four Fundamental Principles
and Deng Xiaoping’s Theory, as guiding principles of the Party.
It was meant to be a partial, not comprehensive, revision. It was

arried out op
consultationg
y limited circles of the

By mid-Octopey
Contents of the
Session of the
ongress, which

s expreSSly

~ constitutiona

" ‘Hyginus Banko Okibe (2000),
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+ tional Developm
Consﬂtu

ided that only the matters that must be regulated by
dec_l and only the provisions that must be revised
tution 1d be dealt with by the revision. Other matters,
ly W]Sl‘:a for revision, would be clarified later by
rlainterpretations, rather than by the present revision.
s, the present revision was little more than an

ici d at the Sixteenth
i he Party policies as adopte _
implemerl'ﬁfmeosrs1 S1;{;002. I:[t"yhe various amendments fell into ﬁ}\;e
Party C_On_g'r the adoption of a new guiding prmglple fcfz rt; ;
categorics: an explicit recognition of human rights,

Consti;c}ltloggr private property, a more civilian-type approach to a
rotection

ical revisions.
some technical r
ergency and
state of em

immediate .
th ough dest
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